IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

_______________________________________________________________ X

: Chapter 11
Inre

Case No. 09-13046 (BLS)
FREEDOM COMMUNICATIONS :
HOLDINGS, INC,, et al. : (Jointly Administered)
Debtors. : Hearing Date: Oct. 5, 2009

: Objection Deadline: Oct. 2, 2009

_______________________________________________________________ X

PENSION BENEFIT GUARANTY CORPORATION’S MOTION TO COMPEL THE
DEBTORS TO PRODUCE CONFIDENTIAL DOCUMENTS TO THE MOVANT AS A
MEMBER OF THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS

The Pension Benefit Guaranty Corporation (“PBGC”), by and through its undersigned
counsel, hereby moves (the “Motion”) for entry of an order, under sections 105(a) and 1103 of
Title 11 of the United States Code, compelling the Debtors to provide PBGC, as a member of the
Official Committee of Unsecured Creditors of Freedom Communications Holdings, Inc. and its
co-debtors in the above-captioned cases (the “Committee”), with any and all documents that the
Debtors produce, or have produced, to the rest of the Committee, whether or not considered

confidential. In support of this Motion, PBGC states:

. The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identifications

numbers are: Freedom Communications Holdings, Inc (2814); Freedom Communications, Inc. (0750); Freedom Broadcasting,
Inc. (0025); Freedom Broadcasting of Florida, Inc. (6581); Freedom Broadcasting of Florida Licensee, LLC (1198); Freedom
Broadcasting of Michigan, Inc. (6110); Freedom Broadcasting of Michigan Licensee, LLC (1122); Freedom Broadcasting of
New York, Inc. (6522); Freedom Broadcasting of New York Licensee, LLC (9356); Freedom Broadcasting of Oregon, Inc.
(7291); Freedom Broadcasting of Oregon Licensee, LLC (9295); Freedom Broadcasting of Southern New England, Inc. (7274);
Freedom Broadcasting of Southern New England Licensee, LLC (1177); Freedom Broadcasting of Texas, Inc. (2093); Freedom
Broadcasting of Texas Licensee, LLC (1147); Freedom Broadcasting of Tennessee, Inc. (7961); Freedom Broadcasting of
Tennessee Licensee, LLC (9430); Freedom Magazines, Inc. (0328); Freedom Metro Information, Inc. (1604); Freedom
Newspapers, Inc. (3240); Orange County Register Communications, Inc. (7980); OCR Community Publications, Inc. (9752);
OCR Information Marketing, Inc. (7983); Appeal-Demaocrat, Inc. (4121); Florida Freedom Newspapers, Inc. (4227); Freedom
Avrizona Information, Inc. (5796); Freedom Colorado Information, Inc. (7806); Freedom Eastern North Carolina
Communications, Inc. (5563); Freedom Newspapers of Illinois, Inc. (2222); Freedom Newspapers of Southwestern Arizona, Inc.
(5797); Freedom Shelby Star, Inc. (8425); Illinois Freedom Newspapers, Inc. (8308); Missouri Freedom Newspapers, Inc.
(8310); Odessa American (7714); The Times-News Publishing Company (0230); Victor Valley Publishing Company (6082);
Daily Press (3610); Freedom Newspaper Acquisitions, Inc. (4322); The Clovis News-Journal (5820); Freedom Newspapers of
New Mexico, LLC (5360); Gaston Gazette LLP (4885); Lima News (6918); Porterville Recorder Company (7735); Seymour
Tribune Company (7550); Victorville Publishing Company (7617); Freedom Newspapers (7766); The Creative Spot, LLC
(2420); Freedom Interactive Newspapers, Inc. (9343); Freedom Interactive Newspapers of Texas, Inc. (8187); Freedom Services,
Inc. (3125). The address for Freedom Communications Holdings, Inc. and certain other Debtors is 17666 Fitch, Irvine,
California 92614.



PRELIMINARY STATEMENT

1. PBGC is the United States government agency that administers the nation’s
pension insurance program under Title IV of the Employee Retirement Income Security Act of
1974, as amended (“ERISA”).2 On September 10, 2009, the U.S. Trustee for the District of
Delaware appointed PBGC to the Committee.’

2. Once appointed, members of an unsecured creditors’ committee have certain
fiduciary duties.* To enable the Committee to satisfy its statutory and fiduciary duties, the
Bankruptcy Code grants the Committee certain powers.”

3. Shortly after forming, the Committee chose to exercise its statutory power to
“investigate the acts, conduct, assets, liabilities, and financial condition” of the Debtors and
“other matter(s) relevant to the[ir] cases” in order to timely discover issues of concern to
unsecured creditors and effectively participate in the resolution of motions pending before this
Court.® As part of this investigation, the Committee served document requests, interrogatories,
and notices of deposition on the Debtors.

4. In response, the Debtors refused to produce, other than to the Committee’s
professionals, certain documents the Debtors deem confidential. The Debtors insist that each

Committee member enter into a nondisclosure agreement (attached as Exhibit A), despite the fact

2 29 U.S.C. §§ 1301-1461 (2006).
8 See Docket No. 71.

4 See, e.g., In re Nutritional Sourcing Corp., 398 B.R. 816, 836 (Bankr. D. Del. 2008)
(recognizing that “an official committee of unsecured creditors holds a fiduciary duty to the
committee’s constituents”); In re TSIC, Inc., 393 B.R. 71, 78 (Bankr. D. Del. 2008) (finding that
an unsecured creditors’ committee can negotiate with secured creditors rather than the debtor
because, in part, the unsecured creditors’ committee “owes its responsibility and duty to the class
that it represents, viz., the general unsecured creditors of Debtor”).

> See, e.g., 11 U.S.C. §1103(c).
6
Id.



that each Committee member, including PBGC, had executed bylaws that mandate
confidentiality.

5. As the government agency that administers the nation’s pension insurance
program under Title IV of ERISA, PBGC has obligations to Congress and other departments,
agencies, and officials of the Executive Branch that restrict PBGC’s capacity to enter into the
precise nondisclosure agreement proposed by the Debtors. More specifically, PBGC cannot
agree to withhold documents, whether or not deemed confidential by the Debtors, if those
documents are requested by Congress (or committees, joint committees, or subcommittees
thereof) pursuant to its legislative or oversight powers, or requested by other departments,
agencies, or officials of the Executive Branch who have a need to know the information as part
of their job responsibilities. PBGC and the proposed counsel for the Committee explained these
limitations to the Debtors, via their counsel, and requested modification of the nondisclosure
agreement.

6. The Debtors, however, have refused to accommodate PBGC’s status as a
government agency. Rather, the Debtors insist that PBGC either forgo receiving documents
deemed confidential, thus limiting PBGC’s ability to function as a member of the Committee, or
agree to withhold the documents deemed confidential, if the documents are requested by
Congress or the Executive Branch.

7. The Debtors seek to limit PBGC’s role on the Committee to that of a bystander.
The Debtors suggest that PBGC be allowed to listen to discussions regarding information the
Debtors deem confidential, but that PBGC not be allowed to review any documents containing
the information the Debtors deem confidential. In effect, under the Debtors’ proposal, PBGC

would be unable to analyze evidence, contribute to substantive discussion, or draft, revise, or join



motions, briefs, settlement agreements, or other legal documents incorporating, under seal or
otherwise, any information the Debtors deem confidential.

8. Debtors may not restrict the role of a Committee member in such a way. Doing
so usurps the U.S. Trustee’s sole discretion to appoint members of the Committee. Furthermore,
it severely limits PBGC’s ability to act as a Committee member and hamstrings the Committee’s
ability to function.

9. The Court should compel the Debtors to produce the same information to PBGC
that the Debtors produce, or have produced, to the rest of the Committee. Appreciating the
Debtors’ interest in maintaining confidentiality, PBGC has offered to enter into the
nondisclosure agreement signed by other Committee members, as amended with the following
paragraph:

Governmental Agency Exception. Notwithstanding the [remainder of the
nondisclosure agreement], Committee member PBGC, as a governmental agency,
may disclose Confidential Information: (a) to the Executive Branch of the United
States, PBGC and PBGC Board of Directors' officials, advisors, consultants, and
representatives who have a need to know the information as part of their job
responsibilities; (b) as required by law; (c) in connection with any court or
administrative proceeding, or (d) upon request from Congress or any committee,
joint committee or subcommittee thereof or the Comptroller General, provided
that as to the foregoing item (c), including the service of a subpoena, the Debtor is
provided with advance notice of such disclosure. Further, PBGC may disclose
information about the amount of underfunding in any pension plan covered by
Title IV of ERISA, including information about guaranteed benefit liabilities,
unfunded benefit liabilities, plan assets, and funding ratios, and may provide
analyses of Confidential Information to rebut publicly any public statement,
release, or announcement by the Debtors regarding their pension plans.

JURISDICTION AND VENUE

10.  This Court has jurisdiction to consider this Motion under 28 U.S.C. §8 157 and
1334. This is a core proceeding under 28 U.S.C. 88 157(b). Venue is proper under 28 U.S.C. 88
1408 and 1409.

11.  The predicates for relief sought herein are 11 U.S.C. §§ 105(a) and 1103.



ARGUMENT

l. The Debtors Cannot Require PBGC To Ignore Its Obligations As A Government
Agency In Order To Serve As A Fully Functioning Member Of The Committee.

12. In 1994, the Bankruptcy Code was amended by Congress specifically to allow
certain governmental units, including PBGC, to serve as members of a creditors’ committee.” In
enacting the amendment, Congress did not mandate that PBGC shed its obligations as a
government agency to serve on such committees.

8 and, as

13. It is undisputed that PBGC is a “wholly owned Government corporation
such, is an Executive agency of the United States.® Thus, PBGC is plainly an agency for
purposes of the Judicial Code,'® and for purposes of the Federal Rules of Civil Procedure.**

14, It is also undisputed that PBGC is part of the Executive Branch of the federal

government.*? PBGC is administered by a Director, who is appointed by the President and

confirmed by the Senate.® The Director must act in accordance with the policies established by

! Bankruptcy Reform Act, Pub. L. No. 103-394, § 106, 108 Stat. 4111 (1994); See also 11
U.S.C. §8 101(41)(B) and 1102(b).

8 31 U.S.C. § 9101(3)(J).
° 5U.S.C. 88 103, 105.
10 28 U.S.C. § 451.

1 See PBGC v. R.A. Gray & Co., 467 U.S. 717, 728 (1984) (noting probable jurisdiction
under 28 U.S.C. § 1252 (repealed 1988), which provided for appeal from judgment holding an
Act of Congress unconstitutional where “the United States or any of its agencies . . . is a party”);
Kauble v. State Street Bank & Trust Co., Nos. 91-3866, 91-3867, 91-3868, 1992 U.S. App.
LEXIS 1955 (7th Cir. Feb. 11, 1992) (“The presence of the PBGC as a party entitled the
plaintiffs to 60 days within which to appeal, see Fed. R. App. P. 4(a)(1) .. ..”); accord Helm v.
Resolution Trust Corp., 18 F.3d 446, 447-48 (7th Cir. 1994).

12 See 29 U.S.C. §§ 551, 1302(a).
13 See 29 U.S.C. § 1302(a).



PBGC’s board of directors, whose members are the Secretaries of Labor, Treasury, and
Commerce."

15.  Asagovernment agency, PBGC also has unique obligations to Congress that
restrict PBGC’s ability to withhold documents, whether or not deemed confidential by a debtor
in the context of bankruptcy. Courts have recognized the unique duty of government agencies to
provide documents, including confidential documents, to Congress upon demand.”® For
example, in Exxon v. FTC, the United States Court of Appeals for the D.C. Circuit held, inter
alia, that, absent a showing that Congress intended to make confidential information divulged to
it by a government agency publicly available, the agency may, on proper demand, release the
confidential information to Congress without providing prior notice (unless the agency had
agreed to do s0).*°

16. Moreover, the Freedom of Information Act, a federal statute that governs the
dissemination of records held by government agencies, does not relieve an agency from its duty
to disclose information to Congress. The Act states that “[t]his section is not authority to
withhold information from Congress.”*’

17. Fully cognizant that PBGC is the government agency that administers the nation’s
pension insurance program, the U.S. Trustee appointed PBGC to the Committee. This
appointment was not conditioned upon PBGC disregarding its obligations as a government

agency. Rather, the U.S. Trustee appointed PBGC to serve as a Committee member without

restriction. Just as the Debtors cannot rewrite the Bankruptcy Code and require government

14 See 29 U.S.C. § 1302(a), (b) and (d).

1 See FTC v. Owens Corning Fiberglass Corp., 626 F.2d 966, 970 (D.C. Cir. 1980); Exxon
v. FTC, 589 F.2d 582, 589 (D.C. Cir. 1978).

16 Exxon, 589 F.2d at 589. See also FTC, 626 F.2d at 970.
o See 5 U.S.C. § 552(d).



agencies to ignore their statutory and constitutional obligations, the Debtors cannot usurp the
U.S. Trustee’s authority and prevent PBGC from meaningfully participating on the Committee
merely because the agency cannot lawfully agree to withhold the Debtors’ information from
Congress or the Executive Branch, if duly requested.

18. For fifteen years, PBGC has participated as an active and productive member of
creditors’ committees in over a hundred large, complex bankruptcy reorganizations across the
country, including the District of Delaware. For example, PBGC has participated as an active
member of the creditors’ committees in the bankruptcy cases of United Airlines, Delta Airlines,
Chrysler, General Motors, Delphi, Kmart and Circuit City, to name a few. PBGC is an active
member of the creditors’ committees in several ongoing bankruptcy cases in the District of
Delaware, including those of Visteon Corporation, AbitibiBowater, Inc., and The Tribune
Company. In each of these cases, PBGC has obtained access to information deemed confidential
subject to exemptions similar to those presented to the Debtors.

1. The Debtors’ Interest In Keeping Information Confidential Is Protected Under The
Exception That PBGC Proposes To Include In The Nondisclosure Agreement.

19. It is extremely improbable that either Congress or the Executive Branch will ask
PBGC to produce documents deemed confidential by the Debtors that it receives in connection
with its service on the Committee. Further, the Debtors have offered no evidence that any
member of Congress or official of the Executive Branch may seek information the Debtors deem
confidential.

20.  The release of information to Congress, moreover, does not constitute a public
disclosure.’® “The courts must presume that the committees of Congress will exercise their

powers responsibly and with due regard for the rights of affected parties.”

18 Exxon v. FTC, 589 F.2d at 589.



21. In the very unlikely circumstance that Congress or a department, agency, or
official of the Executive Branch were to request documents deemed confidential by the Debtors,
PBGC would immediately inform the persons requesting access to the documents that the
documents are deemed confidential, and to use its best efforts to protect the documents or
information as “confidential commercial and financial information” for purposes of 29 C.F.R. 8§
4901.24.

22.  As a practical matter, this should assuage the Debtors’ fears that their documents
deemed confidential will somehow wind into the public venue.

CONCLUSION

23. In order to fully exercise its role as a Committee member, PBGC must be able to
analyze the same information that the Debtors provide to other members of the Committee.
Debtors do not have the authority to act outside the Bankruptcy Code and ignore the decision of
the U.S. Trustee to mute the voice of a Committee member. As it has done in numerous other
large bankruptcy cases, PBGC has proposed language to be incorporated into a nondisclosure
agreement that protects the interests of the Debtors to keep certain documents confidential while
respecting PBGC’s duties as a government agency. With the signing of such agreement, the
Court should compel the Debtors to provide PBGC with all confidential information that has

been produced and that will be produced to the Committee.

19 Id.; see also FTC v. Owens Corning Fiberglass Corp., 626 F.2d at 970.
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WHEREFORE, PBGC requests that:

A. the Motion be GRANTED:;

B. the Debtors be compelled to produce to PBGC all confidential information
that has been produced and that will be produced to the Committee, subject to
the protections offered herein by PBGC; and

C. the Court grant such other and further relief to PBGC as the Court deems
appropriate.

DATED: September 29, 2009 Respectfully submitted,
Washington, D.C.

/s/Kelly Cusick
Israel Goldowitz, Chief Counsel
Charles L. Finke, Deputy Chief Counsel
Joel W. Ruderman, Assistant Chief Counsel
Marc S. Pfeuffer, Attorney
Kelly Cusick, Attorney (KC 7965)
Pension Benefit Guaranty Corporation
Office of the Chief Counsel
1200 K Street, N.W., Suite 340
Washington, DC 20005-4026

Attorneys for:

Pension Benefit Guaranty Corporation

1200 K Street, NW

Washington D.C. 20005-4026

Phone: 202-326-4020

Fax: 202-326-4112

E-mail: cusick.kelly@pbgc.gov and
efile@pbgc.gov



